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Request approval of a Construction Manager at Risk Design Phase contract
with Brignall Construction for renovations to the Tempe Historical Museum.

20080722PWDR 14 HISTORICAL MUSEUM (06705-04)
PROJECT NO. 6702481

Yes.

Total cost for this contract shall not exceed $72,908.

Donna Rygiel, Engineering Contract Administrator (x8520)

Andy Goh, Deputy PW Manager/City Engineer (x8896)

Glenn Kephart, Public Works Manager (x8205)

Judi Morgan, Assistant City Attomey (x8227)

Sufficient funds are available in Capital Improvement Fund No. 6702481.

Approve contract and authorize the Mayor to execute all necessary
documents. ‘

The scope of work for this project is for renovations to the Tempe Historical
Museum. Renovations include the addition of a multi-purpose room, ADA
improvements to the existing restrooms, and improvements to the existing
lobby and exhibit hall. This contract is for pre-construction services during
the design phase of the project.

The construction manager at risk design phase contract was negotiated by
staff and is considered reasonable for the scope of services. Brignall
Construction was selected by a review committee as the most qualified firm
for these services using a qualification based process set forth in Title 34 of
the Arizona Revised Statutes.



CITY OF TEMPE, ARIZONA
PUBLIC WORKS DEPARTMENT
DIVISION OF ENGINEERING

CONTRACT FOR CONSTRUCTION MANAGER AT RISK
DESIGN PHASE SERVICES

THIS CONTRACT is made and entered into this 22nd day of July, 2008, by and between the
City of Tempe, a municipal corporation, organized and existing under and by virtue of the law of

the State of Arizona (“City”) and BRIGNALL CONSTRUCTION, (“Construction Manager at
Risk” or “CM@Risk”).

A WHEREAS, the City desires to construct renovations/improvements to be located at the
Tempe Historical Museum at Rural Road and Southern Avenue in Tempe, Arizona, Maricopa
County, Arizona, more particularly described herein;

B. WHEREAS, City and CM@Risk have reached an agreement, memorialized in this

Contract, whereby CM@Risk will perform design services for said improvements for payment
by the City as set forth herein;

NOW, THEREFORE, City and CM@Risk, in consideration of the mutual representations and

covenants set forth herein, and for other good and valuable consideration, do mutually agree as
follows:

The City engages the CM@Risk to perform professional construction management design phase

services for a project known and described as Tempe Historical Museum Renovation, Project
No. 6702481 (“Project”).

1. TERMS AND DEFINITIONS

11. “Addendum” means a document issued by the City during the bidding period
that modifies or supersedes portions of the Contract as to additional
specifications, forms or other information.

1.2.  “Alternate Systems Evaluations” means alternatives for design, means and
methods or other scope considerations that are evaluated by the City using value

engineering principles for a potential reduction of construction costs of a quality
and functional Project per City requirements.

1.3. “Amendment” means a written modification of the terms and conditions of this
Contract signed by the parties of the contract.

14. “Business Day” means any calendar day except Saturdays, Sundays and holidays
observed by the City.



L.5.

1.6.

1.7.

1.8.

1.9.

1.10.

1.11.

1.12.

1.13.

“Calendar Day” means every day shown on the calendar including Saturdays,
Sundays and holidays, :

“Construction Fee” means the CM@Risk’s total administrative costs, including
home office overhead if any, and profit, whether at the CM@Risk’s principal or
branch offices. Examples of the administrative costs and home office costs and
any limitations or exclusions are provided in the General Conditions sections of
the Contract, construction phase, set forth herein.

«CM@Risk” (“Construction Manager at Risk” or “Contractor”) means the
person, firm, corporation or other approved legal entity with whom the City has
contracted with to provide design services or construction services.

“Contingency” means a fund to cover cost growth during the project used at the
discretion of the CM@Risk for charges in material costs or availability, resource
availability, production capacity or unforeseen project circumstances. The

amount of the CM@Risk’s contingency will be negotiated as a separate line item
in each GMP Proposal.

“City’s Contingency” means a fund to cover cost growth during the project used
at the sole discretion of the City for anticipated costs resulting from City directed
changes to the Work to be performed under the Contract or unforeseen site
conditions. The amount of the City’s contingency will be set solely by the City in
addition to the project costs included in the CM@Risk’s GMP Proposal.

“Confract” means this written document, including all addenda, exhibits,
attachments and schedules attached thereto, signed by the City and CM@Risk
covering the design phase of the Project. The Contract collectively represents the
entire agreement between the City and the CM@Risk, and which supersedes any
prior negotiations, representations or agreements, either written or oral.

“Contract Time(s)” means the number of days or dates related to the
construction phase, as stated in construction documents that apply to achievement
of substantial completion and/or full completion of the Work.

«“Cost of the Work” means the direct costs necessarily incurred by the CM@Risk
in the proper performance of the Work. The Cost of the Work shall include direct
fabor costs, subcontract costs, costs of materials and equipment incorporated in
the completed Work, costs of other materials and equipment, temporary facilities,
building permit fees, materials testing, and related items. The Cost of the Work

shall not include the CM@Risk’s construction fee, general conditions fee, taxes,
bonds, or insurance costs.

“Cost Model” means a breakdown of the scope of the Project that is initially
developed by the CM@Risk during the conceptual design phase and based on
information from the Project Team and the CM@Risk’s records of similar



1.14.

1.15.

1.16.

1.17.

1.18.

1.19.

projects. The model will evolve as the design progresses and be maintained by
the CM@Risk throughout the design phase and will include any assumptions and
clarifications made by the CM@Risk. Cost Model will support any cost
estimates, Alternative Systems Evaluations and eventually any GMP Proposals,
when required by the Project Team. The Cost Model is subject to approval by the
City in its sole discretion.

“Day(s)” means calendar day(s) unless otherwise expressly stated herein.

“Deliverables” means the Work products prepared by the CM@Risk in
performing the scope of Work described in the Contract. Some of the major
deliverables to be prepared and provided by the CM@Risk during the Design
Phase include but are not limited to: construction management plan, Cost Model,
Project schedule of values, Alternative System Evaluations, procurement
strategies and plans, cost estimates, construction market surveys, cash flow
projections, GMP Proposals, Subcontractor procurement plan, Subcontractor
Contracts, Subcontractor bid packages, Supplier Contracts, and others as indicated
in this Contract or required by the Project Team.

“Design Engineer (“Design Professional”y” means the person, firm or

corporation having a contract with the City to furnish design services for this
Project.

“Drawings” means documents which visually represent the scope, extent and
character of the Work to be furnished and performed by the CM(@Risk during the
construction phase and which have been prepared or approved by the Engineer
and the City. Drawings include such documents that have reached a sufficient
stage of completion and are released by the Engineer solely for the purposes of
review and/or use in performing constructability or biddability reviews and in
preparing cost estimates. (E.g., conceptual design Drawings, preliminary design
Drawings, detailed design Drawings at 30%, 60%, 90% or 100%, but excluding
Shop Drawings and those marked, “NOT FOR CONSTRUCTION").

“REffective Date of this Contract” means the date specified in this Contract on
which the Contract becomes effective, but if no such date is specified, the date on
which the last of the parties signs this Contract.

“Czeneral Conditions Costs” means other than expressly limited or excluded
herein, the costs of the CM@Risk during the construction phase, including but not
Jimited to: payroll costs for the project manager or construction manager (but not
both) for Work conducted at the Site; payroll costs for the superintendent and full-
time general foremen; payroll costs for management personnel resident and
working on the Site; workers not included as direct labor costs engaged in support
functions (e.g., loading/unloading, clean-up); costs of offices and temporary
facilities including office materials, office supplies, office equipment, minor
expenses, utilities, fuel, sanitary facilities and telephone services at the Site; costs



1.20.

1.21.

1.22.

1.23.

1.24,

1.25.

1.26.

1.27.

1.28.

of consultants not in the direct employ of the CM@Risk or subcontractors; and
fees for permits and licenses.

“Guaranteed Maximum Price (GMP) Proposal” means the offer of a proposal
detailing the qualifications, assumptions, exclusions, value engineering and any

and all other requirements set forth in the scope of Work for the construction
phase.

“Laws and Regulations; Laws or Regulations” means any and all applicable
laws, rules, regulations, ordinances, codes and orders of any and all federal, state,
and local governmental bodies, agencies, authorities and courts having
jurisdiction over the subject Project, Site, of this Contract, and/or any Work.

“Notice of Award” means the written notice by the City to the CM@Risk stating
that upon compliance by the CM@Risk with the conditions precedent enumerated

therein, within the time specified, the City anticipates the execution of this
Contract.

“Notice to Proceed” means written notification from the City to the CM@Risk

establishing the date on which performance of the CM(@Risk’s obligations under
this Contract shall begin.

“Progress Payment Application” means the form accepted by the City and used
by the CM@Risk in requesting progress payments or final payment for Work
performed under this Contract, which includes supporting documentation as
required by the Contract or the City.

“Project” means the total design and construction of improvements, or services
and/or Work to be performed by the CM@Risk Contractor pursuant to an express

‘fixed-price Job Order.

“Project Team” means a construction services unit consisting of a Design
Professional, CM@Risk, the City design project manager, construction project
manager, Construction Manager Professional and other persons who are
responsible for making decisions regarding the Project, as approved by the City.
Any other persons to be included in the Project Team shall be identified in the
preconstruction conference, and are subject to approval by the City.

“Samples” means physical examples of materials, equipment or workmanship
representative of a part of the construction phase establishing the standards by
which that portion of the construction phase Work will be evaluated.

“Shop Drawings” means all drawings, diagrams, illustrations, schedules and
other data or information specifically prepared or assembled by or for the
CM@Risk and submitted by the CM@Risk to illustrate some portion of the



1.29.

1.30.

1.31.

1.32.

1.33.

1.34.

Work. This definition replaces the MAG Specification definition for Shop
Drawings.

“Specifications” means the technical specifications for the construction phase of
this Project consisting of written technical descriptions of materials, equipment,
construction systems, standards and workmanship as applied to the Work and
administrative details applicable thereto.

«Spbcontractor’® means an individual, firm, entity or corporation other than
CM@Risk’s employees, having a contract with the CM@Risk to undertake fo
perform a part or portion of the Design Phase services or construction phase Work
at the Site for which the CM(@Risk is responsible. Subcontractors shall be

selected through the Subcontractor bid process described in Section 14 of this
Contract.

“Substantial Completion” means when the Work, or when an agreed upon
portion of the Work, is sufficiently complete so that the City can occupy and use
the Project or a portion thereof for its intended purposes. This may include, but is
not limited to: (a) approval by City Fire Marshall and local authorities including
issnance of the certificate of occupancy, (b) elevator permit; (c) all systems in
place, functional, and displayed to the City or its representative; (d) all materials
and equipment installed; (e) all systems reviewed and accepted by the City; (f)
draft operation and maintenance manuals and record documents reviewed and
accepted by the City; (g) City operation and maintenance training completed; (h)
heating, ventilation and air conditioning test and balance completed (provide
minimum thirty (30) days prior to projected substantial completion); (1)
landscaping and site work; and (j) final cleaning.

“Supplier” means a manufacturer, fabricator, supplier, distributor, materialman
or vendor having a direct contract with CM@Risk or with any Subcontractor to
furnish materials or equipment.

«Total Float” means number of calendar days by which the design phase services
or construction phase Work or any part of the same may be delayed without
necessarily extending a pertinent schedule milestone in the Project schedule, as
determined by the City.

“Work” means any or all of the improvements as required by the Contract, and
the construction, demolition, reconstruction, design and/or repair of all or any
portion of such improvements, and all labor, services, incidental expenses, and
material necessary or incidental thereto.

SERVICES OF THE CM@RISK

2.1.

The CM@Risk shall perform the following professional construction
management services required by and in accordance with this Contract and in
accordance with the degree of care, skill and judgement that a professional



2.2.

2.3.

construction manager in Arizona would exercise under similar conditions. The
CM@Risk will, at all times, perform the required services consistent with sound
and generally accepted construction management and design services practices.

The CM@Risk has assigned Chance Severns as the Project Manager for this
Contract. Prior written approval by the City is required in the event the CM@Risk
requests a change of Project Manager. The CM@Risk shall submit the
qualifications of any proposed substituted personnel to the City for approval.

The CM@Risk shall furnish construction administration services as described in
Exhibit “A”. The design phase services being provided under this Contract will
not alter any real property owned by the City.

PERIOD OF SERVICE

The CM@Risk shall complete all design phase services per the terms of the Contract,
free and clear from any and all claims, liens and changes whatsoever, within one hundred
twenty (120) calendar days of the “Notice to Proceed” date by the City. In the event

delays are experienced beyond the control of the CM@Risk, the schedule may be revised
by the City in its sole discretion.

CM@RISK’S COMPENSATION

4.1.

4.2.

Payment for this Contract shall be based on hourly rates established in the aftached
Exhibit “A” for completion of the services, upon approval by the City. Total
compensation for the services performed shall not exceed $72,908.00, unless
otherwise authorized by the City. This fee includes an allowance of $2,175.00 for
reimbursable expenses, which in no event will ever be more than actual cost.

The City will pay the CM@Risk installments based on monthly progress reports
and detailed invoices submitted by the CM@Risk. Such payments will be made
within thirty (30) days after receipt and approval of the progress report and
detailed invoice by the City.

THE CITY’S RESPONSIBILITIES

5.1.

5.2.

The City will designate a project manager for the term of this Contract. The
project manager has authority to administer this Contract and will monitor
compliance with all terms and conditions stated herein. All requests for
information from or a decision by the City on any aspect of the Work will be
directed to the project manager.

The City will review Deliverables by the CM@Risk, provide prompt responses to
questions and render decisions to minimize delay in the progress of the CM@Risk
Work. The City will keep the CM@Risk advised concerning the progress of the
City’s review of the Work. The CM@Risk agrees that the City’s inspection,
review, acceptance and/or approval of the CM@Risk’s Work shall not relieve the



5.3.

5.4.

CM@Risk’s responsibility for errors or omissions of the CM@Risk or any of its
Subcontractors.

Unless included in the CM@Risk’s services as identified in herein, the City will
furnish the following:

5.3.1. One copy of its maps, records, laboratory tests, survey ties and
benchmarks, or other data in its possession pertinent to the services.
However, the CM@Risk shall be solely responsible for researching the

records, requesting specific drawings or information, and independently
verifying all data.

5.3.2. Available City data on policies, regulations, standards, criteria and studies
relevant to the Project.

The City additionally will:

5.4.1. Contract separately with one or more design professionals to provide
architectural and/or engineering design services for the Project (Engineer).
The scope of the services for the Engineer will be provided to the
CM@Risk for informational purposes only. The CM(@Risk shall have no
right to limit or restrict any changes of such services that are otherwise
mutually acceptable to the City and Engineer.

5.4.2. Supply all necessary copies of programs and reports reasonably required
by the CM@Risk.

5.4.3. Provide the CM@Risk with adequate information regarding the City’s
requirements for the Project.

5.4.4. Give prompt written notice to the CM@Risk in the event the City
becomes aware of any default or defect in the Project or nonconformance
with the Drawings and/or Specifications.

5.4.5. Notify the CM@Risk of changes concerning or affecting budget
allocations.

5.4.6. Authorize the City’s project manager to approve the Project budget and

Project schedule, render decisions and furnish information to the
CM@Risk.

6. TERMINATION

6.1.

The City shall be entitled to terminate this Contract at any time, in its discretion.
The City may terminate this Contract for default, non-petrformance, breach or
convenience, pursuant to A.R.S. §38-511, or abandon any portion of the project for
which services have not been fully and/or properly performed by the CM@Risk.



6.2.

6.3.

6.4.

6.5.

6.6.

Termination shall be commenced by delivery of written notice to CM(@Risk by the
City personally or by certified mail, return receipt requested.

Immediately after receiving notice of termination, the CM@Risk shall
discontinue the services under this Contract and close operations under this
Contract. The CM(@Risk shall appraise the services it has completed and submit
an appraisal to the City for evaluation. The City shall have the right to inspect the
CM@Risk’s work to appraise the services completed.

The CM@Risk shall deliver to the City all drawings, special provisions, field
survey notes, reports, estimates and any and all other documents or work product
generated by the CM@Risk under the Contract, entirely or partially completed,
together with all unused materials supplied by the City.

Tn the event of such termination, the CM@Risk shall be paid for services
performed prior to receipt of notice of termination if approved by the City,
including reimbursable expenses then incurred. CM@Risk shall not be paid for
work or services performed or costs incurred after receipt of notice of termination,
nor for any costs incurred that could reasonably have avoided.

If the remuneration scheduled hereunder is based upon a fixed fee or definitely
ascertainable sum, the portion of such sum payable shall be proportionate to the
percentage of services completed by the CM@Risk to the City’s satisfaction
based upon the scope of Work set forth in Exhibit A. However, in no event shall
the fee exceed that set forth in Exhibit B, which is attached hereto and
incorporated herein by this reference as if it was fully set forth herein.

The City will make final payment within sixty (60) days after the CM@Risk has
delivered all completed design phase services and the final design phase services
fee has been approved by the City.

GENERAL SCOPE OF SERVICES

7.1.

7.2.

7.3.

Project Meetings. The CM@Risk shall attend Project Team meetings and all
other meetings as directed by the City.

The CM@Risk shall provide design phase services, described herein, in a
proactive manner and consistent with the intent of the most current Drawings and
Specifications. The CM@Risk will promptly notify the City in writing in the
event that the CM@Risk determines that any Drawings or Specifications are
inappropriate for the Project and/or cause changes in the scope of Work requiring

an adjustment in the Cost Model, Project schedule, GMP Proposals and/or in the
Contract Time.

The CM@Risk when requested by the City or at its own initiative, if previously
approved by the City, will attend, make presentations and participate as may be



appropriate in public agency and or community meetings relevant to the Project.
The CM@Risk will provide drawings, schedule diagrams, budget charts and other
materials describing the Project when their use is required or appropriate in any
public agency meetings, as determined by the City.

8. CONSTRUCTION MANAGEMENT PLAN

8.1.

8.2.

The CM@Risk shall prepare a Construction Management Plan (CMP) which will
detail but not necessarily be limited to the CM@Risk’s determination concerning:
(1) Project milestone dates and the Project schedule including the bro ad
sequencing of the design and construction of the Project; (2) alternate strategies
for fast-tracking and/or phasing the construction; (3) the number of separate sub-
agreements to be awarded to Subcontractors and suppliers for the Project
construction; (4) permitting strategy; (5) safety and training programs; (6)
construction quality control; (7) a commissioning program, plant start-up and
training; (8) the Cost Model and basis of the model; and (9) a matrix summarizing
each Project Team member’s responsibilities and roles.

The CM@Risk will add detail to its previous version of the CMP to keep it
current throughout the design phase so that the CMP is ready for implementation
at the start of the construction phase. The update/revisions will take into account:
(a) Tevisions in Drawings and Specifications; (b) the CM@Risk’s examination of
the results of any additional investigatory reports of subsurface conditions,
drawings of physical conditions of existing surface and subsurface facilities and
documents depicting underground utilities placement and physical conditions
whether obtained by the City, Engineer or the CM@Risk; (¢) unresolved
permitting issues, and significant issues, if any, pertaining to the acquisition of
land and right-of-way; (d) the fast-tracking of any of the construction or other
chosen construction delivery methods; (e} the requisite number of separate
bidding documents to be advertised; (£) the status of the procurement of long-lead

time equipment, if any, and/or materials; and (g) funding issues identified by the
City.

9. PROJECT SCHEDULE

9.1.

The fundamental purpose of the Project Schedule is to 1dentify, coordinate and
record the tasks and activities to be performed by all of the Project Team
members and then for the Project Team to utilize the schedule as a basis for
managing and monitoring compliance by all Project Team members with the
requirements of the Project. Each Project Team member is responsible for
compliance with the schedule requirements of the Project. The CM@Risk will
develop and maintain the Project Schedule for the Project Team based on input
received, consistent with the most recent revised/updated CMP, The Project
schedule will use the critical path method (CPM) technique unless the City by
written notice requires a different method. The CM@Risk will use scheduling
software to develop a Project schedule acceptable to the City presented in



9.2.

9.3.

9.4.

graphical and tabular reports as agreed upon by the Project Team. If Project
phasing as described below is required, the Project schedule will indicate
milestone dates for the phases once determined. The Project schedule’s activities
shall correlate with the schedule of values specified herein.

The CM@Risk shall include and integrate in the Project schedule the services and
activities required of the City, Engineer and CM@Risk, including all construction
phase activities. The Project schedule will detail all activities to the extent
required to show: (a) the coordination between conceptual design, preliminary
design and development of the construction documents (detailed design); (b) any
separate long-lead procurements; (c) permitting issues; (d) any land and right-of-
way acquisition; (e) bid packaging strategy and awards to subcontractors and
suppliers; (f) major stages of construction; (g) start-up and commissioning; and
(h) occupancy of the completed Work by the City. The Project Schedule will
include, but not be limited to, proposed activity sequences and durations for
design, procurement, construction and testing activities, milestone dates for
actions and decisions by the Project Team, preparation and processing of shop
drawings and samples, delivery of materials or equipment requiring long-lead
time procurement, if any, milestone dates for various construction phases, total
float for all activities, relationships between the activities, City’s occupancy
requirements showing portions of the Project having occupancy priority and

proposed dates for Substantial Completion and when the Work shall be ready for
final acceptance.

The Project Schedule shall be updated and maintained by the CM@Risk
throughout the design phase such that it will not require major revisions at the
start of the construction phase to incorporate the CM@Risk’s plan for the
performance of the construction phase Work. The CM@Risk will provide
updates and/or revisions to the Project Schedule for use by the Project Team,
whenever required, but no less often than at the monthly Project Team meetings.
The CM@Risk will include comparison of the progress achieved to that planned,

any concerns regarding delays or potential delays, and any recommendations
regarding mitigating actions.

Project Phasing. If phased construction is deemed appropriate and the City and
Engineer approve, the CM@Risk shall review the design and make
recommendations regarding the phased issuance of Construction Documents to
facilitate phased construction of the Work with the objective of reducing the
Project schedule and/or Cost of the Work. The CM@Risk will take into
consideration factors such as natural and practical lines of work severability,
sequencing effectiveness, access and availability constraints, total time for
completion, construction market conditions, labor and materials availability and
other factors pertinent to saving time and decreasing costs.

10



10.

DESIGN DOCUMENT REVIEWS

10.1.

10.2.

10.3.

10.4.

10.5.

The CM@Risk shall periodically evaluate the availability of labor,
materials/equipment, building systems, cost-sensitive aspects of the design and

other factors that may impact the Cost Model, GMP Proposals and/or the Project
schedule and update each accordingly.

The CM@Risk will identify, in conjunction with the Project Team, any additional
surface and subsurface investigations that are required to provide the necessary
information for the CM@Risk to construct the Project. After completion of
design phase services, the CM@Risk may provide additional investigations to
improve the adequacy and completeness of the site condition information and the
data made available with the construction documents. The CM@Risk will be
responsible for the time and cost required to obtain such additional investigations,
except if otherwise provided by specific addifional services.

The CM@Risk will meet with the Project Team as required, to review designs
during development, The CM@Risk will thoroughly familiarize itself with the
evolving documents through conceptual design, preliminary design and
development of detailed design documents. The CM@Risk will proactively
advise the Project Team and make recommendations on factors related to
construction costs and concerns pertaining to the feasibility and practicality of any
proposed means and methods, selected materials, equipment and building systems
and labor and material availability. The CM@Risk will advise the Project Team
on proposed site improvements, excavation and foundation considerations, as well
as any concerns with respect to coordination of the Drawings and Specifications.
The CM@Risk will recommend cost effective alternatives.

As necessary 1o satisfy the needs of the Project Team, the CM@Risk will
routinely conduct constructability and biddability reviews of the Drawings and
Specifications. The reviews will attempt to identify all discrepancies and
inconsistencies in the construction documents, especially those related to clarity,
consistency and coordination of Work of Subcontractors and suppliers.

Constructability Reviews. The CM@Risk shall evaluate whether: (a) the
Drawings and Specifications are configured to enable efficient construction; (b)
design elements are standardized; (c) construction efficiency is properly
considered in the Drawings and Specifications; (d) module/pre-assembly design
are prepared to facilitate fabrication, transport and installation; (e) the design
promotes accessibility of personnel, material and equipment and facilitates
construction under adverse weather conditions; (f) sequences of Work required by
or inferable from the Drawings and Specifications are practicable; and (g) the -
design has taken into consideration efficiency issues concerning access and
entrance to the site, laydown and storage of materials, staging of site facilities,
construction parking and other similar pertinent issues.

11



10.6.

10.7.

10.8.

10.9.

Biddability Reviews. The CM@Risk will check cross-reference and
complementary Drawings and sections within the Specifications, and in general
evaluate whether: (a) the Drawings and Specifications are sufficiently clear and
detailed to minimize ambiguity and to reduce scope of interpretation
discrepancies; (b) named materials and equipment are commercially available and
are performing well in similar installations; (¢) the design provides as-built data;
(d) specifications include alternatives in the event a requirement cannot be met in
the field; and (e) the Project is likely to be subject to differing site conditions
considering the data on subsurface conditions, physical conditions of existing
surface and subsurface facilities and physical conditions of underground utilities

made available by the design or resulting from conditions inherent to work similar
to the Work.

The results of the reviews will be provided to the City in formal written reports
clearly identifying all discovered discrepancies and inconsistencies in the
Drawings and Specifications, with notations and recommendations made on the
documents. If requested by the City, the CM@Risk will meet with the City and
Engineer to discuss findings and review reports. Responsibility for updating the

Drawings and Specifications will remain with the Engineer and not the
CM@Risk.

Notification of Variance or Deficiency. It is the CM@Risk’s sole responsibility
to determine and notify the Engineer as to whether the construction documents are
in accordance with applicable laws, statutes, ordinances, building codes, rules and
repulations. If the CM@Risk recognizes that portions of the Construction
Documents are at variance with applicable laws, statutes, ordinances, building
codes, rules or regulations, it will promptly notify the Engineer and City in
writing describing the apparent variance or deficiency.

Alternate Systems BEvaluations. The Project Team will routinely identify and
evaluate, using value engineering principles, any alternate systems, approaches
and/or design changes that have the potential to reduce Project costs while still
delivering a quality and functional product. If the Project Team agrees, the
CM@Risk in cooperation with the Engineer will perform a cost/benefit analysis
of the alternatives and submit the analysis in writing to the Project Team. The
Project Team will decide which alternatives will be incorporated into the Project.
The CM@Risk will include the cost of the alternatives in the Cost Model and any
GMP Proposals.

1. COST MODEL, COST ESTIMATES AND SCHEDULE OF VALUES

11.1.

As soon as practical during the conceptual design phase, the CM@Risk shall
review all available information regarding the design and scope of the Project and
other pertinent factors. CM@Risk will develop a Cost Model for review and
approval by the City. Once approved by the City, the Cost Model will be
continually updated and kept current to the design phase until a final GMP for the

12



11.2.

11.3.

11.4.

entire Project is established. The Cost Model shall constitute the best
representation of what the complete functional Project’s estimated construction
costs. The CM@Risk will communicate in writing to the Project Team any
assumptions made in preparing the Cost Model. The Cost Model will support the
CM(@Risk’s construction cost estimates shall be broken down by Construction
Standard Institute (CSI) Specification Divisions 1-16 and/or otherwise, as
required by the City. The Cost Model shall also include allowances set by the
Project Team, including but not limited to: (a) construction cost contingency
based on an agreed upon percentage of a total estimated construction cost; (b)
allowances for potential additional quantities and/or additional Work that the City
may require; and(c) any costs as required by the City.

After receipt of the Engineer’s most current documents from certain specified
design phase milestones, the CM@Risk will provide a detailed written report to
the Project Team regarding the impact of and changes to the Cost Model based on
the CM@Risk’s review of the design documents. The Engineer and the
CM@Risk will reconcile any disagreements on the Cost Model to arrive at an
agreed upon estimate for the construction costs based on the scope of the Project
through that specified design phase milestone. The design phase milestones
applicable to this paragraph are: detailed design completion at 60%, 90% and
100%. If no consensus is reached, the City will make the final determination. If
the Project Team requires additional updates of the Cost Model beyond what is
specified herein, the CM@Risk will timely provide the requested information.

If at any point the Cost Model submitted to the City exceeds previously accepted
estimates agreed to by the Project Team or other key aspects of the Cost Model or
the City’s Project budget, the CM@Risk will make appropriate recominendations
to the City and Engineer on means/methods, materials and/or other design
elements to reduce the estimated construction costs, without altering the City’s
parameters such that it is equal to or less than the established Project Team’s
target and/or the Project budget.

Upon completion of the 90% detailed design review, included with the associated
report, the CM@Risk will submit to the City for approval, a schedule of values
which complies with the following requirements. The schedule of values shall be
based on the 16 CSI Divisions, and highlight significant variances from any
previously submitted schedule of values. The schedule of values will be directly
related to the breakdowns reflected in the Project schedule and the CM@Risk’s
Cost Model. In addition, the Schedule of Values will: (2) detail unit prices and
quantity take-off’s; (b) segregate Work covered by any changes to construction
phase Work already in progress; (c) reconcile used and remaining contractor’s
contingency allowance; (d) detail all other allowances and unit price Work shown
and specified in the detailed design documents; and (e) segregate unit costs,
material and equipment costs, labor costs, General Conditions Costs, hourly labor
rates, payment for design services, and total cost. Labor costs therein will include
employee benefits, payroll taxes and other payroll burdens. The total cost for any
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12

11.5.

11.6.

portion of the Work to be performed by subcontractors will include Subcontractor
overhead and profit.

As required herein, the CM@Risk shall submit a final Schedule of Values to the
City, based on the one hundred percent (100%) detailed design set of Drawings
and Specifications for the entire Project or any portion thereof, which final
schedule of values will also be included in any proposed GMP(s).

Upon request by the City, the CM@Risk shall submit a cash flow projection for
the Project based on the current updated/revised Project Schedule and the
anticipated level of payments for the CM@Risk during the design and
construction phases. In addition, if requested by the City and based on
information provided by the City, the CM@Risk will prepare a cash flow
projection for the entire Project based on historical records for similar types of
projects to assist the City in the financing process.

GUARANTEED MAXIMUM PRICE (GMP) PROPOSALS

12.1.

12.2.

12.3.

12.4.

The proposed GMP for the entire Work (or portions thereof) will be presented in a
format acceptable to the City and consistent with the City’s request for GMP
Proposal. The City may request a GMP Proposal for all or any portion of the
Project and at any time during the design phase. Any GMP Proposals submitted
by the CM@Risk will be based on and consistent with the current updated/revised
Cost Model at the time of the request, the associated estimates for construction
costs and include any clarifications or assumptions upon which the GMP
Proposal(s) are based.

GMP Proposals for the entire Project shall be the sum of the maximum Cost of
the Work and include the CM@Risk’s Construction Fee, General Conditions Fee
and Contractor’s Contingency. The CM@Risk guarantees to complete the
Project at or less than the final approved GMP Proposal, defined as the Contract
Amount for the construction phase contract, and agrees that it will be solely

responsible for any difference between the actual Cost of the Work and the
Contract amount.

The CM(@Risk, in preparing any GMP Proposal, shall obtain from the Engineer
three (3) sets of signed, sealed and dated construction documents, including all
addenda. The CM@Risk will prepare its GMP Proposal requirements based on
the most current completed construction documents at that time. The CM@Risk
will provide one (1) set of those documents to the City’s Project Manager, retain
one set and return the third set to the Engineer.

An updated/revised Project schedule shall be included with any GMP Proposal

that reflects the scope of Work shown in the current set of design documents upon
which the GMP Proposal is based. Any such Project schedule updates/revisions
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13.

12.5.

12.6.

will continue to comply with the requirements of Section 3.

In the event the CM@Risk elects to maintain a Contractor’s Contingency
allowance within the GMP, the criteria for development of that allowance must be
acceptable to the City. In addition, the terms and conditions regarding use of that
allowance during the construction phase will be established by the City and
reflected in the Contract for that phase of the Project.

The CM@Risk’s Construction Fee is set at eight percent (8.0%) of the combined
total of the Cost of the Work, General Conditions (general expense costs) and
Contractor’s Contingency.

REVIEW AND APPROVAL OF GMP PROPOSAL(S)

13.1.

13.2.

13.3.

The CM@Risk shall meet with the City and Engineer to review any GMP
Proposal and the written statement of its basis. In the event the City or Engineer
discovers inconsistencies or inaccuracies in the information presented, the
CM@Risk shall make adjustments as necessary to the GMP Proposal its basis.

Upon receipt of any GMP proposal from the CM@Risk, the City may submit the
same documents that were used by the CM@Risk in developing the GMP fo an
independent third party or to the Engineer for review and verification. The third
party or Engineer shall develop an independent estimate of the Cost of the Work
and review the Project Schedule for the associated scope of the GMP Proposal.

If the CM@Risk GMP Proposal is greater than the independent third party or
Engineer’s estimate, the City may require the CM@Risk to reconfirm the GMP
Proposal. The CM@Risk will accept the independent third party’s or Engineer’s
estimate for the Cost of Work as part of the GMP or present a report to the City
within seven days of a written request by the City identifying, explaining and
substantiating the differences. The CM@Risk may be requested to submit a

revised GMP Proposal for consideration by the City. At that time the City may do
one of the following:

13.3.1. Accept the CM@Risk GMP Proposal in the City’s sole discretion,

13.3.2. Accept the CM@Risk GMP Proposal that exceeds the City’s budget and
agree to increase the Project Budget to fund the differences;

13.3.3. Reject the CM@Risk’s GMP Proposal. The City may terminate this
Design Phase Contract or elect not to enter into a contract with the
CM@Risk for the construction phase of this project; or,

13.3.4. Take other actions deemed appropriate by the City.
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14.

13.4.

If during the review and negotiation of GMP Proposals, design changes are
required and agreed upon, the City will authorize and cause the Engineer to revise
the Construction Documents to the extent necessary to reflect the agreed upon
assumptions and clarifications contained in the final approved GMP Proposal.
Such revised Construction Documents will be furnished to the CM@Risk. The
CM@Risk will promptly notify the Engineer and City if any such revised
Construction Documents are inconsistent with the agreed upon assumptions and
clarifications.

SUBCONTRACTOR AND SUPPLIER SELECTIONS

14.1.

14.2.

14.3.

14.4.

14.5.

14.6.

The CM@Risk will develop Subcontractor interest, submit the names of a
minimum of three qualified Subcontractors for each trade in the Project for
approval by the City and solicit bids for the various Work categories. If there are
not three qualified Subcontractors available for a specific trade or there are
extenuating circumstances warranting such, the CM@Risk may request approval
by the City to submit less than three names. Without prior approval by the City,
no change in the City-approved Subcontractors will be allowed.

If the City objects to any nominated subcontractor or supplier or to any Self-
Performed Work for good reason, the CM@Risk will nominate a substitute
Subcontractor or supplier. This provision shall in no way be deemed to diminish

CM@Risk’s responsibility for Subcontractor or impose liability upon the City for
contracting with any Subcontractor.

All Subcontractors doing work in excess of Thirty Thousand Dollars ($30,000.00)
shall maintain, during the course of the Contract, health insurance for all
employees working on this project and will offer health insurance coverage to
eligible dependents of such employees as required by the City of Tempe
Guidelines for Implementation of Health Insurance, and Resolution No. 2000.73.

The CM@Risk will distribute Drawings and Specifications, and when
appropriate, conduct a prebid conference with prospective Subcontractors.

If the CM@Risk desires to self-perform certain portions of the Work, it will
request to be one of the approved bidders for those specific bid packages. If the
CM@Risk is approved as a Subcontractor and submits the lowest responsive bid,
then the CM@Risk may self-perform those portions(s) of the Work. If events
warrant and the City concurs, the CM@Risk may self-perform Work in order to
insure compliance with the Project Schedule and/or GMP(s).

The City, at the required time, will close the bidding and collect all bids received
within the prescribed deadline for receipt of bids. The bids will be read aloud in a
public opening at a location agreed upon by the City. The CM@Risk will submit
a completed bid tabulation form to the City within a reasonable time after the
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14.7.

14.8.

14.9.

14.10.

closing of the bid opening proceedings.

If after receipt of bids or after award of Subcontractors or suppliers, the City
objects to any nominated Subcontractor or supplier or to any self-performed Work
for good cause, the CM@Risk will nominate a substitute Subconfractor or
supplier, preferably if such option is still available, from those who submitted bids
for the Work identified. Once such substitute Subcontractors and suppliers are
approved by the City, the CM@Risk’s proposed GMP for the Work or portion

thereof will be correspondingly adjusted to reflect any higher or lower costs from
any such substitution.

The CM@Risk, upon opening of bids for Subcontractors will evaluate them
including, but not limited to, the evaluation of lower tier Subcontractors,
Subcontractor qualification submittals and prospective suppliers selected by each
apparent low bidder. The CM@Risk will resolve any bid withdrawal, protest or

disqualification in connection with the award at no increase in the Cost of the
Work.

Within fifteen Days after Subcontractor bid opening, the CM@Risk will deliver
to the City a written notice of intent to award, itemizing the Subcontractors and
suppliers selected by the CM@Risk. The notice of intent to award will detail: (a)
for each Subcontractor agreement, the amount of the bid and the corresponding
Subcontractor or supplier; (b) the sum of bids received for all intended

Subcontractor agreements; and (c) trade work that the CM@Risk intends to self-
perform, if any.

Promptly upon receipt of the Notice of Intent to Award, the City will conduct a
pre-award conference with the CM@Risk and other Project Team members. At
the pre-award conference; the CM@Risk will: (a) review the nominated state of
Subcontractors and suppliers and discuss the City’s objections to any nominated
Subcontractor or supplier; (b} discuss City concems relating to any proposed self-
performed Work; (c) review the CM@Risk’s proposed contract price for the
Work during the construction phase; (d) discuss the conditions, if any, under
which the City will agree to leave any portion of the remaining City’s
Contingency within the Contract Price for the construction phase Work; (e)
resolve possible scheduling issues with the commencement date of the Contract
for the construction phase Work; (f) schedule the design conference; and, (g)
discuss other matters as needed.

15. INSURANCE

15.1.

Without limiting any of their obligations or liabilities, the Construction Manager
at Risk or “CM@Risk”, at its own expense, shall purchase and maintain the
minimum insurance specified below with companies duly licensed or otherwise
approved by the State of Arizona, Department of Insurance, and with forms
reasonably satisfactory to the City. BEach insurer shall have a current A.M. Best
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15.2.

Company, Inc. rating of not less than A-VIL. Use of alternative insurers requires
prior approval from the City.

General Clauses.

15.2.1.

15.2.2.

15.2.3.

15.2.4.

15.2.5.

15.2.6.

Additional Insured. Insurance coverage, except workers’
compensation and professional liability, required by this Contract,
shall name the City, its agents, representatives, directors, officials,
and employees, as additional insureds, and shall specify that
insurance afforded the CM@Risk shall be primary insurance, and
that any self insured retention and/or insurance coverage carried by
the City or its employees shall be excess coverage, and not
contributory coverage to that provided by the CM@Risk.

Coverage Term. All insurance required herein shall be maintained
in full force and effect until the Services required to be performed
under the terms of this Contract are satisfactorily completed and
formally accepted; failure to do so may constitute a material breach
of this Contract, at the sole discretion of the City.

Primary Coverage. The CM(@Risk’s insurance shall be primary
insurance as respects the City and any insurance or self insurance
maintained by the City shall be in excess of the CM@Risk’s
insurance and shall not contribute to it.

Claim Reporting. The CM@Risk shall not fail to comply with the
claim reporting provisions of the policies or cause any breach of a
policy warranty that would affect coverage afforded under the
policy to protect the City.

Waiver. The policies for workers’ compensation and general
liability shall contain a waiver of transfer rights of recovery
(subrogation) against the City, its agents, representatives, directors,

officers, and employees for any claims arising out of the work of
the CM@Risk.

Deductible/Retention. The policies may provide coverage which
contain deductibles or self-insured retentions. Such deductible or
self-insured retentions shall not be applicable with respect to the
coverage provided to City under such policies. The CM@Risk
shall be solely responsible for deductible or self-insured retentions
and the City may require the CM@Risk to secure the payment of
such deductible or self-insured retentions by a surety bond or an
irrevocable and unconditional letter of credit.
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15.3.

15.4.

15.5.

15.2.7. Policies and Endorsements. The City reserves the right to request
and fo receive, within ten (10) working days, information on any or
all of the above policies or endorsements.

15.2.8. Certificates of Insurance. Prior to commencing Services under this
Contract, the CM@Risk shall furnish the City with Certificates of
[nsurance or formal endorsements as required by the Coniract
issued by CM@Risk’s insurer(s), as evidence that policies
providing the required coverages, conditions and limits required by
this Contract are in full force and effect. Such certificates shall
identify this Contract number and shall provide for not less than
thirty (30) days advance written notice by certified mail of
cancellation or termination.

15.2.9. Subconsultants/Subcontractors. The CM@Risk shall include all
subconsultants and Subcontractors as insured under its policies or
shall furnish separate certificates and endorsements for each
subconsultant and Subcontractor.

Workers’ Compensation.

15.3.1. The CM@Risk shall carry workers’ compensation insurance to cover
obligations imposed by federal and state statutes having jurisdiction of
CM@Risk employees engaged in the performance of the services and
employer’s liability insurance of not less than $100,000 for each accident,
$100,000 disease coverage for each employee, and $500,000 disease
policy limits.

15.3.2. In case services are subcontracted, the CM@Risk will require the
subconsultant to provide workers’ compensation and employer’s liability

to at least the same extent as provided by the CM@Risk.

Automobile Liability.

The CM@Risk shall carry commercial/business automobile liability insurance
with a combined single limit for bodily injury and property damages of not less
than $1,000,000, each occurrence, regarding any owned, hired and non-owned
vehicles assigned to or used in performance of the CM@Risk’s services.
Coverage will be at least as broad as coverage Code 1 “any auto” (Insurance
Service Office policy form CA 0001 1/87 or any replacements thereof). Such
coverage shall include coverage for loading and unloading hazards.

Commercial General Liability.

15.5.1. The CM@Risk shall carry commercial general liability insurance with
unimpaired limit of not less than $1,000,000 for each claim with a
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15.6.

15.7.

15.8.

$2,000,000 general aggregate limit. The general aggregate limit shall
apply separately to the Services under this Coniract or the general
aggregate shall be twice the required per claim limit. The policy shall be
primary and include coverage for bodily injury including death, property
damage, personal injury, products, completed operations and blanket
contractual covering, but not limited to, the liability assumed under the
indemnification provisions of this Contract, which coverage shall be at
least as broad as Insurance Service Office policy form CG 0001 7/98 or
any replacement thereof.

15.5.2. In the event the general liability insurance policy is written on a claims
made basis, coverage shall extend for two (2) years past completion and
acceptance of the services as evidenced by annual certificates of
insurance.

15.5.3. Such policy shall contain a severability of interest provision {also known
as cross-liability and separation of insured).

Contractor Professional Liability.

The CM@Risk retained by the City to provide the Services required by the
Contract shall maintain contractor professional liability insurance covering errors
and omissions arising out of the services performed by the CM@Risk or any
person employed by the CM@Risk with an unimpaired limit of not less than
$1,000,000 each claim and $1,000,000 all claims or 10% of the construction
budget, whichever is larger. In the event the insurance policy is wriften on a
claims made basis, coverage shall extend for two (2) years past completion and
acceptance of Services as evidenced by annual certificates of insurance.

Property Coverage — Valuable Papers.

The CM(@Risk shall carry property coverage on all-risk, replacement cost, agreed
amount form with valuable papers insurance sufficient to assure the restoration of
any documents, memoranda, reports or other similar data relating to the services
of the CM@Risk used in the completion of this Contract,

Health Insurance Requirements.

15.8.1. All Consultants who enter into a Public Works contract in excess of Thirty
Thousand Dollars ($30,000.00) with the City of Tempe, after January 1,
2001, must certify that they have, and all of their major subconsultants
will have, health insurance for all employees. Health insurance must be
offered to eligible dependents of all such employees. An affidavit must be
signed in the form included herein (Page AFF- 1). Major subconsultants
are defined as entities doing work in excess of Thirty Thousand Dollars
($30,000.00) as determined at the start of each project. All required health
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15.8.2.

15.8.3.

15.8.4.

15.8.5.

15.8.6.

insurance must be maintained during the entire time of the Contract with
the City.

Health insurance is required for all consultant and major sub-consultant
employees who work more than one hundred and twenty (120) days in any
calendar year. A “work day” consists of any time within a twenty-four
(24) hour period, regardless of number of hours that the individual is paid.
At this time, health insurance is not required for temporary employees or

students working part-time who are enrolled in a recognized educational
institution.

The health insurance requirements shall apply to all employees directly
involved with this City project including support and administrative
personnel.

All complaints concerning violations of the health insurance requirements
shall be filed, in writing, with the Public Works Department, within thirty
(30) days from discovery of the violation. An administrative hearing will
be held before the Public Works Manager, and a written decision of
findings will be provided to the parties to the hearing within ten (10) days
thereafter. Appeal from the decision of the Public Works Manager may be
made within ten (10) days of the date of the decision by filing a notice of
appeal in writing with the Public Works Department. If an appeal is
timely filed, an administrative hearing will be held before an
administrative hearing officer appointed by the City Manager. The
decision of the administrative hearing officer shall be final.

In the event of a finding of violation of the insurance provisions, the
company in violation of the provision shall be barred from bidding on, or
entering into, any Public Works contract with the City for a period of three
(3) years from the execution of the Contract.

All Consultants subject fo the health insurance requirements shall post, in
English, notice of the health insurance requirements at their office and at
the job site. Signs for posting will be provided by the City at the pre-
construction conference for Contractors and sent with the executed
contract for Consultants.

16. PROJECT DOCUMENTS AND COPYRIGHTS

16.1.

ity Ownership of Proiect Documents. All work products (electronically or

manually generated) prepared in the performance of this Contract including but
not Jimited to, plans, drawings, specifications, cost estimates, tracings, studies,
design, analysis, CADD files and related products, are the property of the City

and are to be delivered to the City before the final payment is made to the

CM@Risk.
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17.

16.2.

Documents to Bear Seal. When applicable and as required by law, the CM@Risk
and its Subcontractors will endorse by professional seal all plans, works, and
Deliverables prepared by them for this Contract.

CONFLICT OF INTEREST

17.1.

17.2.

17.3.

17.4.

17.5.

17.6.

The CM@Risk agrees to disclose any financial or economic interest in the Project
property, or any property affected by the Project, existing prior to the execution of
this Contract. Further, the CM@Risk agrees to disclose any financial or
economic interest with the Project property, or any property affected by the
Project, if the CM@Risk gains such interest during the course of this Contract.
Only if previously approved in writing by the City, the CM@Risk may retain
originals and supply the City with reproducible mylar copies of the work.

If the CM@Risk gains financial or economic interest in the Project during the

course of this Contract, this may be grounds for terminating this Contract at the
sole discretion of the City.

The CM@Risk shall not engage the services on this Contract of any present or
former City employee who was involved as a decision maker in the selection or

approval processes, or who negotiated or approved billings or contract -
modifications for this Contract.

To evaluate and avoid potential conflicts of interest, the CM@Risk will provide
written notice to the City, as set forth in this section, of any work or services
performed by the CM@Risk for third parties that may involve or be associated
with any real property or personal property owned or leased by the City.

Actions considered to be adverse to the City under this Contract include but are
not limited to:

17.5.1. Using data as defined in the Contract, acquired in connection with this

Contract, to assist a third party pursuing administrative or judicial action
against the City.

17.5.2. Testifying or providing evidence on behalf of any person in connection
with an administrative or judicial action against the City.

17.5.3. Using data to produce income for the CM@Risk or its employees

independently of performing the Services under this Contract, without the
prior written consent of the City.

The CM@Risk represents that except for those persons, entities and projects
previously identified in writing to the City, the Services to be performed by the
CM@Risk under this Contract are not expected to create an interest with any

person, entity or third party project that is or may be adverse to the interests of the
City. '
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18.

19.

20.

21.

17.7. The CM@Risk’s failure to provide a written notice and disclosure of the

information as set forth in this section will constitute a material breach of this
Contract.

COVENANT AGAINST CONTINGENT FEES

The CM@Risk affirms that it has not employed or retained any company or person, other
than a bona fide employee working for the CM@Risk, to solicit or secure this Contract,
and that it has not paid or agreed to pay any company or person, other than a bona fide
employee, any fee, commission, percentage, brokerage fee, gift or any other
consideration contingent upon or resulting from the award or making of the Contract.

For breach or violation of this clause, the City shall terminate this Contract or in its
discretion may deduct from the Contract price or otherwise recover, the full amount of

such fee, commission, percentage brokerage fee, gift or contingent fee from the
CM@Risk.

INDEMNIFICATION

To the fullest extent permitted by law, the CM@Risk shall defend, indemnify and hold
harmless the City, its agents, officers, officials, and employees from and against all
claims, damages, losses, liability and/or expenses, relating to, arising out of, or alleged to
have resulted from the negligent acts, errors, mistakes or omissions in the work, services,
or professional services of the CM@Risk, its agents, employees, or any other person for
whose negligent acts, errors, mistakes or omissions in the work, services, or professional
services the CM@Risk may be legally liable in the performance of or any breach of this
Contract, including failure to comply with applicable laws. The amount and type of
insurance coverage requirement set forth herein will in no way be construed as limiting

the scope of the indemnity in this paragraph. This provision shall survive the term of the
Contract.

DISPUTE RESOLUTION

Tn the event of a dispute between the parties to this Contract regarding a provision of this
Contract, a party’s performance of its obligations as stated in this Contract or any other
matter governed by the terms of this Contract, the parties will meet in good faith to
attemnpt to resolve the dispute. If the parties fail to resolve the dispute, then the City may
pursue any and all remedies provided by law or in equity. The exercise of any one of

City’s remedies shall not preclude subsequent or concurrent exercise of further or
additional remedies.

ADDITIONAL SERVICES

Additional services which are outside the scope of basic services contained in this
Contract shall not be performed by the CM@Risk without prior written authorization
from the City. Additional services, when authorized by an agreement or an amendment

to this Contract shall be compensated for by a fee mutually agreed upon between the City
and the CM@Risk.
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22,

23.

24.

25.

26.

ALTERATION IN CHARACTER OF WORK

In the event an alteration or modification in the character of work or Deliverable results
in a substantial change in this Contract, thereby materially increasing or decreasing the
scope of Services, costs of performance or Project schedule, the Work or Deliverable will
nonetheless be performed as directed by the City. However, before any altered or
modified Work begins, a change order or amendment must be approved and executed by
the City, and executed by the CM@Risk. Such change order or amendment will not be
effective unless approved by the City. Additions to, modifications or deletions from the
Project provided herein may be made, and the compensation to be paid to the CM@Risk
may be adjusted accordingly solely at the discretion of the City. No claim for extra work
done or materials furnished by the CM@Risk will be allowed by the City except as
provided herein, nor will the CM@Risk do any work or furnish any material(s) not
covered by this Contract unless such work or material is previously authorized in writing
by the City. Work or material(s) furnished by the CM@Risk without such prior written
authorization shall be at the CM@Risk’s sole jeopardy, cost and expense, and the
CM(@Risk hereby agrees that without prior written authorization no claim for
compensation for such work or materials furnished will be made.

SUCCESSORS AND ASSIGNS

This Contract shall not be assignable except by the prior written approval of the City, and
it shall extend to and be binding upon the heirs, executors, administrators, successors and
assigns of the parties hereto.

SPECIAL PROVISIONS

74.1. This Contract shall be in full force and effect only upon approval by the City
Council of the City of Tempe, Arizona, and after execution by the duly authorized
City official and duly authorized agent of the CM(@Risk.

COMPLETENESS AND ACCURACY OF CM@RISK’S WORK

The CM@Risk is solely be responsible for the completeness and accuracy of all reviews,
reports, supporting data and other design phase Deliverables prepared or compiled
pursuant to its obligations under this Contract, and will at its sole expense correct ifs
‘Work or Deliverables. Acceptance or approval of the CM@Risk’s Work or Deliverables
by the City does not relieve or diminish the CM@Risk’s responsibilities under the
Contract, nor does this requirement to correct the Work or Deliverable constitute a waiver

of any claims or damages otherwise available by law or in equity pursuant to the Contract
by the City.

DISSEMINATION OF DATA

26.1. Asused in the Contract, data means all information, whether written, electronic or
verbal, including plans, photographs, studies, investigations, andits, analyses,
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26.2.

26.3.

26.4.

26.5.

26.6.

samples, reports, calculations, internal memos, meeting minutes, data field notes,
work product, proposals, correspondence and any other similar documents or

information prepared by or obtained by the CM@Risk in the performance of this
Contract.

The parties agree that all data, including originals, images and reproductions
prepared by, obtained by or transmitted to the CM@Risk in connection with the
CM@Risk’s performance of this Contract is the sole property of the City.

The CM@Risk shall not divulge data to any third party without prior written
consent of the City. The CM@Risk will not use the data for any purposes except
to perform the Services required under this Contract. However, these prohibitions

do not apply to the following data, provided the CM(@Risk first provides the
required notice to the City:

26.3.1. Data which was known to the CM@Risk prior to its performance under
this Contract unless such data was acquired in connection with work
performed for the City;

26.3.2. Data which was acquired by the CM@Risk in its performance under this
Contract and which was disclosed to the CM@Risk by a third party, who
to the best of the CM@Risk’s knowledge and belief had the legal right to
make such disclosure and the CM@Risk is not otherwise required to hold
such data in confidence; or

26.3.3. Data which is required to be disclosed by the CM@Risk by law,
regulation or court order.

In the event a third party requires or requests the CM@Risk to disclose data or
any other information to which the CM@Risk became privy as a result of any
other contract with the City, the CM@Risk will first notify the City as set forth in
this section of the request or demand for such data. The CM@Risk will timely
give the City sufficient facts such that the City has a meaningful opportunity to
either first give its consent or take such action that the City may deem appropriate
to protect such data or other information from disclosure.

The CM@Risk, unless prohibited by law, within ten (10) days after completion of
services for a third party on real or personal property owned or leased by the City,
will promptly deliver, as set forth in this section, a copy of all data to the City.

All data will continue to be subject to the provisions of this section.

The CM@Risk assumes all liability for maintaining the data in its possession and
agrees to compensate and indemnify the City if any of the provisions of this
section are violated by the CM@Risk, its employees, agents, assigns,
subconsultants or Subcontractors. A breach of this section shall be deemed to
cause irreparable harm to the City that justifies injunctive relief.
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27.

28.

29.

30.

PROJECT STAFFING

27.1.

27.2.

Prior to the start of any Work or Deliverables under this Contract, the CM@Risk
will submit to the City, an organizational chart for the CM@Risk staff and
subconsultants and detailed resumes of key personnel listed in its response to the
City’s request for qualifications or subsequent fee proposals and revisions thereto,
to involved in performing the Services prescribed in the Contract. Unless
otherwise informed, the City hereby acknowledges its acceptance of such
personnel to perform such Services under this Contract. In the event the
CM@Risk desires to change such key personnel from performing such Services
under this Contract, the CM@Risk will submit the qualifications of the proposed
substituted personnel to the City for prior approval. Key personnel includes, but
are not limited to, principal-in-charge, project manager, superintendent, project
director or those persons specifically identified to perform Services of cost
estimating, scheduling, value engineering and procurement planning.

The CM@Risk will maintain an adequate number of competent and qualified
persons, as determined by the City, to ensure acceptable and timely completion of
the scope of Services described in this Contract throughout the period of those
Services. If the City objects, with reasonable cause, to any of the CM@Risk’s
staff, the CM@Risk will take prompt corrective action acceptable to the City and,
if required, remove such personnel from the Project and replace with other
personnel acceptable to the City.

INDEPENDENT CONTRACTOR

The CM@Risk is and shall be an independent contractor and whatever measure of
control the City exercises over the Work or Deliverable pursuant to the Contract will be
as to the results of the Work only. No provision in this Contract will give or be construed
as establishing an employer/employee relationship, partnership or joint venture, between
City and CM@Risk, or cause City to be responsible in any way for the debts or

obligations of CM@Risk. CM@Risk are to comply with all applicable laws and
ordinances pertaining thereto.

SUBCONSULTANTS

Prior to beginning any Work or Deliverables, the CM@Risk will furnish to the City for

appro

val, the names of all subconsultants to be used on this Project. Any changes of

subconsultants are subject to the approval of the City. This provision shall in no way be
deemed to diminish CM@Risk’s responsibility for subconsultant or impose liability upon
the City for the contracting with any subconsultant.

LABOR

CM@Risk agrees and covenants to use only licensed CM@Risks and subCM@Risk(s) in
the making and/or installation of any and all repairs, alterations, improvements or other
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31.

32.

33.

work of CM@Risk on the Project. CM@Risk shall be liable to City for any losses and
liabilities associated with any violation of this provision, and the Contract shall
immediately be terminated upon any violation hereof by CM@Risk.

WITHOLDING PAYMENT

The City, pursuant to and in accordance with AR.S. § 34-601 et seq., as they may be
amended from time to time, reserves the right to withhold funds from the City’s progress
payments up to the amount equal to resolve claims the City may have against the
CM@Risk, until such time as the settlement on those claims is reached.

RECORDS/AUDIT

32.1. Records of the CM@Risk’s direct personnel payroll and reimbursable expenses
pertaining to this Project and records of accounts between the City and CM@Risk
will be kept following generally accepted accounting principles, or other and
recognized accounting methods at the City’s sole discretion. The City, its
authorized representative and/or the appropriate federal agency, reserve the right
to audit the CM@Risk’s records to verify the accuracy and appropriateness of all
pricing data, including data used to negotiate this Contract and any attendant
change orders. The City reserves the right to decrease Contract amount and/or
payments made on this Contract if, inferalia, upon audit of the CM@Risk’s
records, the audit discloses that CM@Risk has provided false, misleading or
inaccurate cost and/or pricing data.

32.2. The CM@Risk will include a provision in all of its agreements with
subconsultants, Subcontractors and Suppliers providing services under this
Contract to ensure the City, its authorized representative and/or the appropriate
governmental agency, has access to the subconsultants’, Subcontractors’ and
suppliers’ records. The City reserves the right to decrease Contract amount
and/or payments made on this Contract if the above provision is not included in
subconsultant, Subcontractor and supplier contracts and one or more of those
parties do not allow the City to audit their records to verify the accuracy and
appropriateness of pricing data.

NOTICES

Unless otherwise provided herein, notices and/or demands under this Contract shall be in
writing and will be deemed to have been duly given and received either (a) on the date of
service if personally served on the party to whom notice is to be given, or (b) on the third
day after the date of the postmark of deposit by first class United States mail, registered
or certified, postage prepaid, and properly addressed as follows:
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34.

To City: Andy Goh, P.E.

Deputy Public Works Manager/ City Engineer
City of Tempe Public Works

Engineering Division

31 East 5™ Street

Tempe, Arizona 85281

To CM@Risk: Chance Sevems

Brignall Construction
141 E. Palm Lane, Suite 205
Phoenix, AZ 85004

To Engineer: Phil Weddle

Weddle Gilmore Architects
51 W. 3" Street, Suite 110
Tempe, AZ 85281

Copy to: Mark Weber

City of Tempe Public Works
Engineering Division

31 E. 5™ Street

Tempe, AZ 85281

LEGAL COMPLIANCE

34.1.

34.2.

Bmployment Laws. CM@Risk agrees and covenants that it will comply with any
and all applicable governmental restrictions, regulations and rules of duly
constituted authorities having jurisdiction insofar as the performance of the work
and services pursuant to the Contract, and all applicable safety laws, rules and
regulations, including but not limited to, the Fair Labor Standards Act, the Walsh-
Healey Act, Arizona Executive Order No. 99-4, and the Arizona Fair and Legal
Employment Act, along with all laws, rules and regulations attendant thereto.
CM@Risk hereby agrees to indemnify, defend and hold City harmless for, from
and against all losses and liabilities arising from any and all violations thereof.

Equal Opportunity. City is an equal opportunity, affirmative action employer.
CM(@Risk hereby covenants that it shall not discriminate unlawfully against any
employee or applicant for employment, nor ghall it deny the benefits of this
Contract, to any person on the basis of race, color, national origin, physical or
mental disability, age, sex or veteran status. CM@Risk covenants and agrees that it
will comply in all respects with the applicable provisions of the Executive Order
11246, Title VII of the Civil Rights Act of 1964, the Americans with Disabilities
Act, the Age Discrimination in Employment Act, the Vietnam Era Veterans’
Readjustment Assistance Act, the Rehabilitation Act, and any other applicable state
and federal statutes governing equal opportunity.
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35,

36.

37.

38.

39.

COMPLIANCE WITH FEDERAL LAWS

35.1. Specially Designated Nationals and Blocked Persons List. CM@Risk represents
and warrants to City that neither CM@Risk nor any affiliate or representative of
CM@Risk (i) is listed on the Specially Designated Nationals and Blocked Persons
List maintained by the Office of Foreign Asset Control, Department of the
Treasury (OFAC) pursuant to Executive Order No. 13224, 66 Fed.Reg. 49079
(“Order™); (ii) is listed on any other list of terrorists or terrorist organizations
maintained pursuant to the Order, the rules and regulations of OFAC or any other
applicable requirements contained in any enabling legislation or other related
Ordex(s); (iii) is engaged in activities prohibited in the Order; or (iv) has been
convicted, pleaded nolo contendre, indicted, arraigned or custodially detained on
charges involving money laundering or predicate crimes to money laundering.

CONTRACTOR’S LICENSE AND PRIVILEGE TAX LICENSE

Prior to award of the Contract, the CM@Risk must provide to the City’s Public Works/
Engineering Department, its Contractor’s license classification and number, its City of
Tempe privilege tax license number and its federal tax LD. number.

FORCE MAJEURE

If either party is delayed or prevented from the performance of any service, in whole or
part, required under this Contract by reason of acts of God or other cause beyond the
control and without fault of that party, financial inability excepted, performance of that
act may be excused at the City’s discretion, but only for the period of the delay. The time
for performance of the act will be extended for a period equivalent to the period of delay.

NON-WAIVER PROVISION

The failure of either party to enforce any of the provisions of this Contract or to require
performance by the other party of any of the provisions of this Contract shall not be
construed as a waiver of such provisions nor will it affect the validity of this Contract or
anty part thereof or the right of either party to thereafter enforce each and every provision.

JURISDICTION

This Contract will be deemed to be made under and will be construed in accordance with
and governed by the laws of the State of Arizona, without regard to the conflicts or
choice of law provisions thereof. An action to enforce any provision of this Contract or
to obtain any remedy with respect hereto will be brought in the Superior Court, Maricopa

County, Arizona, and for this purpose, each party hereby expressly and irrevocably
consents to the jurisdiction and venue of such court.
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40.

41,

42.

43.

44.

45.

46.

ATTORNEYS’ FEES AND COSTS

In the event of any legal action or proceeding arising out of this Contract, the prevailing
party shall be entitled to recover its reasonable attorney’s fees and costs incurred in such
legal action or proceeding, and such fees and costs shall be included in any judgment
rendered as determined by the Court. In addition, if any person should institute a claim
or action against the CM@Risk in which City 1s made a party defendant, CM@Risk shall
indemnify, defend and hold City harmless for, from and against all liability by reason
thereof, including reasonable attorney’s fees and all costs incurred by City in such action.

SURVIVAL

All warranties, representations and indemnifications by the CM@Risk will survive the
completion or termination of this Contract.

MODIFICATION

No supplement, modification or amendment of any term of this Contract will be deemed
binding or effective unless in writing and signed by the parties hereto and in

conformation with provisions of this Contract except as expressly provided herein to the
confrary.

SEVERABILITY
If any provision of this Contract or the application thereof to any person or circumstance

is held invalid, illegal or unenforceable to any extent, the remainder of this Contract and

the application thereof will not be affected and will be enforceable to the fullest extent
permitted by law.

INTEGRATION
This Contract contains the full agreement of the parties hereto. Any prior or

contemporaneous written or oral agreement between the parties regarding the subject
matter hereof is merged and superseded hereby.

TIME IS OF THE ESSENCE

Time of each of the terms, covenants and conditions of this Contract is hereby expressly
made of the essence.

THIRD PARTY BENEFICIARY

This Contract will not be construed to give any rights or benefits in the Contract to
anyone other than the City and the CM@Risk. All duties and responsibilities undertaken
pursuant to this Contract will be for the sole and exclusive benefit of the City and the
CM@Risk and not for the benefit of any other party.
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47,

48.

COOPERATION AND FURTHER DOCUMENTATION

The CM@Risk agrees to provide the City such other duly executed documents as may be
reasonably requested by the City to implement the intent of this Contract.

CONFLICT IN LANGUAGE
All work of Deliverables performed will conform to all applicable City of Tempe codes,

ordinances and requirements as outlined in this Contract. If there is a conflict in

interpretation between provisions in this Contract and any Exhibits thereto, the provisions
in this Contract will prevail.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties have executed this Contract this day of

, 2008.
CITY OF TEMPE, ARIZONA
By
Mayor
By
Public Works Manager
ATTEST:
Recommended By:
City Clerk Deputy PW Manager/City Engineer
APPROVED AS TO FORM:
City Attorney

The CM@Risk warrants that the person who is signing this Contract on behalf of the

CM@Risk is authorized to do so and to execute all other documents necessary to carry out
the terms of this Contract.

CONSTRUCTION MANAGER AT RISK
Brignall Construction

Name

Title

Federal 1.D. No./Social Security No.

Certified to be a true and exact copy.

Karen M. Fillmore
Records Specialist
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BRIGNALL
CONSTRUCTION

EXHIBIT A

PRECONSTRUCTION PROPOSAL
TEMPE HISTORICAL MUSEUM

June 2, 2008
Overview of Scope of Worle

Brignall Construction will provide preconstruction services for the Tempe Historical Museum renovation project.
These services will include scheduling, validation of the project budget / initial estimate, estimate updates
throughout design, constructability reviews with value engineering suggestions, site visits and progress meetings

with meeting minutes. This will also include the preparation and submittal of 2 Guaranteed Maximum Price for the
construction component of the CMAR contract.

Schematic Design Phase:

We have reviewed the initial schedule provided by WEDDLEGILMORE architects and have integrated it into our
baseline schedule, which is attached for your review. We have used this along with the drawings provided by
WEDDLEGILMORE architects, s the basis of our proposal.

The first step in our preconstruction process will be to validate the project budget. From what we understand, the
design is currently in the Schematic Design (SD) phase. We will use the SD documents to prepare a detailed
baseline schedule and develop the initial estimate / budget validation. All members of our team will be involved
with this task, including Chance Severns, the Project Manager, Mark Taylor the Director of Preconstruction, and
myself, Scott Hufford, Project Director. In zdditional to these staff members we will use discipline-specific estimators
to prepare the basic take-offs and assist in this process.

As we demonstrated in our interview, our staff has detailed experience, specifically with museum remodels. Our

approach is to draw on this experience, as well as our other staff member’s skills in conceptual estimating and filling
in the blanks on a challenging remodel with diverse finishes and exhibit displays.

Based on the duration for this phase, we have estimated 3 progress meetings.

The estimated cost for the Schematic Design phase is $20,721

141 East Palm Lane, Suite 205 = Phoenix, AZ 85004 = p 602.265.8339 - 602.265.8419
www brignatl.com = 101360 8-01~ 111200 A
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BRIGNALL
CONSTRUCTION

PRECONSTRUCTION PROPOSAL
TEMPE HISTORICAL MUSEUM

Jane 2, 2008

Design Development Phase:

By this phase in the preconstruction process we have validated the initial budget and have been working along with
the architect with constructability reviews and VE suggestions to keep the project in line with the budget. This
phase is typical the most intensive from a precon effort, due to the fact that many of the systems, assemblies and
finishes evaluated and integrated into the design. We will actively pursue various options for each of these, and
present them to you for review, with specific details and pro & cons of each. LEED or sustainable options will be
reviewed along with consideration for design assist subcontractors; these would include Exhibit Display Fabricators

and HVAC. Based on the duration for this phase, we have estimated 13 progress meetings, which are based on bi-
weekly meetings.

The estimated cost for the Design Development phase is $28,218

Construction Document Phase:

We will continue to provide all of these services referenced above, and use the same strategy of utilizing all of our
staffs experience. Bryan Parker, the project superintendent will begin to attend weekly meetings and provide
detailed review of the documents, specifically commenting on constructability and details. The primary focus of this
phase in to ensure the documents are ready for competitive sub bids and ultimately construction. We will develop
detailed bid packages and a construction schedule, which will be sent out to all prospective bidders.

Ultimately we will deliver 2 Guaranteed Maximum Price {GMP) at this phase for your approval. The format will be

clear and familiar and will be delivered in a manner consistent with the City of Tempe's requirements.
The estimated cost for the Construction Document phase is $21,793

Preconstruction Summary:

We have also included allowances for reproducibles in of fee as well and deliveries and miscellaneous items at 2 value
of $2,175. The total cost estimate for the preconstruction phase of our CMAR contract with
burden, tax and fee is $72,908. Please see the attached detail for a breakdown of specific costs.

Construction Phase Fee Percentage:

We propose a construction fee of six percent (69%) of the cost of work; for the construction phase of the Tempe
Historical Museurn renovation.

141 East Palm Lane, Suite 205 » Phoenix, AZ 85004 = p 602.265.8339 - f 602.265.8419
www.brignall.com * 101360 B-01 = 111200 A
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CONSTRUCTION

TEMPE HISTORICAL MUSEUM

DETAIL OF PRECONSTRUCTION FEES

PROJECT DIROF CSA MPE PROJ PROJ
PROJ EXEC DIRECTOR PRECON ESTIMATOR ESTIMATOR MGR SUPER. CORD TOTAL
HOURLY RATE $169.75 $126.03  $123.11 $71.15 $85.37 $91.86 $91.86 $44.82
SCHEMATIC DESIGN
0 1 0 ] 0 ] 4 2 15
2 8 20 30 16 24 0 10 110
0 2 8 1] 4 8 2 4 28
[ & 12 ) [ 8 0 2 28
[ 2 2 0 0 6 0 i} 10
2 B [ 0 0 5 i} ) 26
4 25 4% 30 20 60 [ 24 247
TOTAL CMAR SD EEES $679 $3,151 $5,909 $2,134 51,707 5,511 $551 | s10v8 | 320,721
DESIGN DEVELOPMENT
scﬁenp E:g}?@am o 2 o ] [} B 0 2 10
2 i? e 2 15 15 30 20 25 ] 20 127
xs 5 =
A o 10 12 0 0 20 B 2 52
L 9 2 12 0 o 8 0 2 24
i o 8 2 0 [} B 4 o 22
WEETINGS 2 MIGE 20 weEk: 4 12 8 ] 0 56 0 13 &1
TOTAL c"‘MAR D DURS 6 49 47 30 20 93 12 39 296
TOTAL CMAR DD EEES £1,019 $6,175 $5,786 $2,134 $1,707 $8,543 | $1,102 | 91,752 | $28,218
CONSTRUCTION DOCUMENTS
SEEEDUIEUBDATED o8 o 0 2 0 0 0 6 g 2 10
CNERAGEAGE L 4 10 40 16 8 20 1] 30 128
EORSTRICTABIE Y ANATY.SIS o
. : e Y 8 4 0 0 18 12 o 40
_____ SO ﬂﬁm ke o 10 0 ° 20 0 10 54
TGTAL CMAR CD HOURS 4 30 48 16 8 62 22 42 128
TOTAL CMAR CD HOURLY FEES $679 $3,781 $5,909 $1,138 $683 $5,695 | $2,021 | $1,887 ¢ $21,793
TOTAL PRECONSTRUCTION
TOTAL CMAR HOURS 14 104 143 76 48 245 40 105
TOTAL CMAR HOURLY FEES $70,733
fMiscellaneous UNIT RAIE
Printing/Scanning Dwg Sets 50 $75
Dther Printing I i 51,500
Detiveries / Supp 1 $400
Subtotal Misceflaneous 52,175
Totai $72,908
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CITY OF TEMFE
TEMPE, ARIZONA
DEPARTMENT OF PUBLIC WORKS

AF FIDAVIT OF CONSTRUCTION MANAGER AT RISK
REGARDING
HEALTH INSURANCE

Arizona
Date
Tempe Historical Museum Renovation
Project No. 6702481
I hereby certify that {name of company) currently

has, and all of its major subcontractors/subconsultants, defined as doing work in excess of $30,000.00, will
have, during the course of this contract, health insurance for ail employees working on this project and will
offer health insurance coverage to eligible dependents of such employees, as defined in the accompanying
Guidelines. The company’s health insurance is as follows:

Name of Insurance Company:

Type of Insurance (PPO, HMO, POS, INDEMNITY )

Policy No.:

Policy Effective Date (MM/DD/YY):

Policy Expiration Date (MM/DD/YY):

Signed and dated at , this day of , 2008,

Construction Manager at Risk

By:
STATE OF ARIZONA )
) ss
COUNTY OF MARICOPA )
SUBCRIBED AND SWORN to before me this day of , 2008.
Notary Public

My commission expires:

AFF-1



City of Tempe
Guidelines for Implementation of Health Insurance

These Guidelines are provided for purposes of implementing Resolution No. 2000.73,
which requires all employees of prime consultants, general contractors and major
subconsultants and subcontractors to have health insurance and to offer health insurance
to their eligible dependants, as determined at the start of each project. Questions

regarding these guidelines should be directed to the City of Tempe Engineering Division
at (480) 350-8200.

1.

All Prime Consultants who enter into a Public Works contract or General Contractors
who bid on Public Works projects that are advertised for bid and enter into a contract
in excess of $30,000 with the City of Tempe after January 1, 2001, are required to
sign an affidavit in the form attached hereto. The prime consultant or general
contractor shall require that all major subconsultants or subcontractors, defined as
entities doing work in excess of $30,000, comply with the health insurance
requirements. In signing the affidavit, prime consultants and general contractors may
refer to and rely upon these Guidelines for interpretation.

Health insurance is required for permanent employees who work for the
consultant/contractor more than one hundred and twenty (120) days in any calendar
year. A “work day” consists of any time within a twenty-four hour period, regardless
of number of hours, that the individual is paid. This requirement excludes students
working part-time who are enrolled in a recognized educational institution. Many
companies have a grace period or a qualifying period prior to commencement of
insurance coverage, which is acceptable so long as the employee coverage begins by
the 120" day of contract signing. Temporary employees will be covered to the same

extent as the City of Tempe covers temporary employees as determined at the start of
each project.

If a contractor is a "Union" shop and withholds union dues from employees for health
insurance coverage that is also offered to their eligible dependents and meets all City
requirements, the Contractor may so note on the required affidavit.

The health insurance requirements herein apply to all employees that are directly

involved with the City of Tempe project including support and administrative
personnel.

. Health insurance coverage must be maintained during the entire time of the contract,

including any warranty periods, with the City.

All complaints concerning violations of the health insurance requirements shall be
filed by an employee, in writing, with the Public Works Department, within thirty
(30) days from discovery of the violation. An administrative hearing will be held
before the Public Works Manager, and a written decision of findings will be provided
to the parties to the hearing within ten (10) days thereafter. Appeal from the decision
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of the Public Works Manager may be made within ten (10) days of the date of the
decision by filing a notice of appeal in writing with the Public Works Department. If
an appeal is timely filed, an administrative hearing will be held before an

administrative hearing officer appointed by the City Manager. The decision of the
administrative hearing officer shall be final.

7. Inthe event of a finding by the City of a violation of the insurance provisions, the
company in violation of the provision shail be barred from bidding on, or entering
into, any public works contract with the City for a minimum period of three (3) years.

R, All consultants and contractors subject to the health insurance requirements shall
post, in English and Spanish, notice of the health insurance requirements at their
office and at the job site. Signs for posting will be provided by the City.

These "Guidelines for Implementation of Health Insurance", issued and dated this 21st
day of August, 2002, hereby amend all guidelines previously issued.

Gienn Kephart, P.E.
Public Works Manager
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